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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

 THE MATTER OF UNFAIR LABOR PRACTICE CHARGES L1, 12, 13, 14, 15, AND
16-494

WILLIAM BUHL, SERGE MYERS AND
JTAMES A, GEESS
Complainants,

YE. FinAL GRDER
LU.CLE LOCAL 200 AND MONTANMA
DEFPARTMENT OF CORRECTIONS AND
HUMAN SERYICES

Hesgpomdent.

Tl ot ™ Y e "o e o™ B

Al S AR EESESE TN TR EREE W

The above-captioned matler came bafore the Board of Personnel Appeals on February
27, 19497 on the basis of i appail by the Complainants 1o the Findings of Fact, Conclisians
of Law and Deder issued by a Department hearing officer,

Appearing before the Board were fames P, Lippert for the Complainants, TPeter
Michael Meloy for the Tnion, and Vivian 'y, Hammill for the Department of Corrections and
Human Services:

After review of the record and consideration of the arguments by-the parties, the Board
concludes that the record supports the decision of the bearing officer.  Accondingly, the Board
orders as {ollows:

Li IT 15 HEREBEY ORDERED that the Heard adopts the Findings of Facr,
Conelusion of Law, and Onder issoed by the bearing officer.

2, IT IS FLE'H—IE._ELE!:ELDERED that the appeal is dismissed.

DATED this _,:_?ﬂay of F Bereds | 1997,

BOAR PERSINNEL AFPEALS

H::;I.- _,.d".—ﬂ"- " r_'_ éf} /

v I_..--
S Imes A Rice, Ir.

| Presiding Officer
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STATE OF MONTRHA
DEPARTMENT OF LABCE AND THDUOSTRY
BEFORE THE EOARD OF PERSONMEL AFPEALS

I¥ THE MATTER OF UNFAIR LABOR PRACTICE. CHARGE NOS. 1F -84,
ig-894, 13=%4, 14-84, 15-834 & I1G-S4:

WILLIAM M. BUBL, SERGE MYERS, |
ARD JAMES 3. GHEESS, 1
1
Complzinancs,. )
| FINDINGS OF FACT)
VE ., § CONCLUSIONS OF LAW;
j AND RECOMMEMDED ORDER
INTERNATIONAL UNIOM OF I 1
OEERATING ENGINEERS LOCAL 400;)
AFL-CID, & MONTANA DEPARTHENWNT
OF CORRECTIONS & HUMAR "
SERVICES, y
'
Defendanta. b
W - - * - - - - - -
g INTRODUCTICN

A formal hearing in the above-entitled makker was conducted on
February 20; 21, 22, and 235 1996, in Helena; -Montana bhefore
Michael T, Furlong, duly appointed Hearing Qfficer of Ehe ynbnr
Commimgioner, The hoaring was conducted under authority of Section
39-31-406, MCR, and in accordance with the Montana Adminiatrative
procedures Aot, Title- 2, Chapter 4, Fart &, MCA, The Complainants
ware represented by Jamee B. Lippert, Attormey at Law, Helena,
Montans, Sarge Myers, William Buhl, Jases Gress, Dan Eveano, dJerrcy
Whaelss, Jack Caléwall, Thomas Opoch, and Chuek Caghell sppeared as
witnesgaes for the Complainankts. The Montana Deparcment of
Corvections and Buman Services was represented by Vivian Hammill,
Legal Counsel of the Deparcment of Administration, Thomas Goooh,
Karl Erglund, and Dan Zvans Appearsd as witnesses for the Montana
Department of Correstions and Humen Serxvices The International

Union of Operating Enginsers, Local $00 wag represented by Pater
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ichael Meloy, MAttorney at Law, Helena, Montana. Don Rogars,
Robort Mabz, Bab Fohmeten, RArt Huot, Chuck Cashell, ¥arl Englund,
and Kathy wvan Heok appeared asa witnesses on behalf of the
Isternaticnal Tnion of Dperating Engineers Local 400,
Complainants? Exhikbits 18 through [, 2A through C, 3, 54 and 3, &;
18, 12, 313, 16, and 2% wers admictesd ints svidence, Defandasnts’
Exhibits A, C, Y, I, 01 amd 2, P; 5L & 2, T and U werse admitred
into pvidense. Ths partles subsltred post-lhearing briefs and reply
briefa which are included in the record.

This hearing cama on a5 a result of che Complainants filing
unfair lakor practice charges against the state and their Unicon
Local 400 ariging out of the June 30, 1853 laveffs of Galen boiler
cperating enginsers rather than Warm Springs boller -operating
anginesrs.

Coungel for the Complainant, Serge Myers, At the onset of the

hearing on February 20, 195G, moved to dismiss the unfeir labar

i=]

practice charges he £iled agaipse che Sctare-and the Union. ha
defepndanks did fot ebject to the motion to dismias. Therefora, tha
unfaly lahor practice charges filed by Serge Myesrs aga:znsk Lhe
pefendante ig dismisged with prejudice.
IT, ISSUES

1. Wnather the Department of Corrections and Human Services
violated Section 319-33i-4014{1) and (5}, MCA.. 'More specifically,
Complainants Buhl ard Gress alleged the Department of Correcticons
and Human Seryices . committed an unfair labor ‘practice in that Lt
refised ta- bargain in-good faich as Teguired oy Mantena Code
Antiotated, Seccion 39-31-405(5), and Eurbher discriminaced against

Buhl and’ Gress by scguisscing to the Union with 'regard to seniority

e e i B
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rights and layoffs, a violation of Montana Code Annocated, Seccien
39-31-4010(1),

£ Whecher the Local 400 commitvted an uwnfalrxr labor pracrics
pirsuant to BSection 39-31-40Z, MCA. More specifically,; tha
Complainants f£iled the unfalr labor -practice charge against the
Union alleging that it breached its duty of fair recresentaticon to
Complainance by inadeguately investigating thelr griévances,
arriving at an incerrect decision and refusing to process thelr
grievanoces to-arbitration.

3. Whethar the Complainance sre entcitled to-relief in the
form of reinstatement, back pay, 'pension contributions, and
inearear theraon as provided by Section 39-31=403, MR
III., FINDINGES QF FACT

a 1[4 Im 2975, the State of Montana operaced separnte hospitals
at Galen aod- Warm Eprings, Maintenance engineers [(englnesrs)
employed af Galen were contained in a bargaining unit and wers
baing reprepented by Local 400 of the Internaticnal Unicn of the
Cparator. Engineers, AFL-CIO. - Engineers employed at Warm Springs
woare contained in 3 bargaining unit and were being repressnted by
Lacal ‘571 af the International Unit of the Operacing Engineers,
AFL-CT.

0 in 1989, Locals 400 and 871 merged -into Local 400
Thereafter, Local 400 was recognized as the éxclusive bargaining

reprasentacive for enginecrs abk the separate campus locations in

Galen and Warm Springs.

3. In 1983, the 3State consalidated the Galen and Warm

springs and renamed the combination "Montana State Hospital®,
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4. Local 400 and the State entersd. inko a ger
collactive barcaining agreements following a consalldatios af the
two campuges in 1383 whieh ecovered the engineers employed at Galen
and Warm Sprivga campuaes.

5, Following the hospital merger, the enginesre at Galen and
Warm Springs continued Co-De assioned sSopATate SURTVIEOIE- and
differant work schedules, including & =Totating shife at  Warm
Springs and a straight 'shift &bt Galen. There wasa no tnterchangs of
employees bebwesn Cha two units, In addition, che Galen unit
maintained 8 separate pensicn plan through the Unicn.

E. Complainants, William M, Buhl ang Jamas A, Gress were
employed AfF  engineers assigned tp the Galen campus. Bunl W
hired on Eﬁpcembur i, 19g4, Gress was hirved on July 28, 1983,
Both were members of the Local 200 and, therefore;, employed undsr
the terms:and conditicons of the collective bargaining agrecment.

i Beginnins in bhe mid-1980%'s, indicarions surfaced thar

one of the campuses might be elepasd and it was anticipated that

(= H

pome. of Ehe englneers would be laid off: As a regult, State an

Lécal 400 officials participated in discussions during the 128% an
1091 bargaining session concorning the contract inkterpretaction of
peniority: and the crder of layoffa for che enginesra. During
those discussions, #o resolubied was reached concerning the
seniority igsue’ of ‘whether a separate senlority roeter existed:for
gach campus or 3 combined roster exisied including all engineers ab

hoth campuses.
B, Jerzy Whesler was the business manager for Local 400 from
1984 ko 1989, During that pericd, he had several diseussions with

Departmant perscnunel concerning the seniorxity of the Galen and Warm
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springs engineers, Wheslar was of the impressicn from those
diecussisng that if ase of the campises cleosed, the enginecrs would
ba laid off by date of hire upder a  gombined semioTity 1ist.

9. Saveral senioricy Ifsce had been posted at the CAmpUSEs
following the hespical merger in 1%33. The Monbana SCate Hogpital
Administeative Office had posted. several combined liste of ths
Galen and Warm Springs engineers which showed thelr date of hire.
One of tha lists was acceally posted by Wheeler who had @ glesd at
the hospical sdminiserative office type the lisc. However, Wheeler
did por consult wikh the enginesrs at either campus caoncerming Ehe
sentority list he posted. Th= personnel ocificer for the Montana
Stace Hospital acknowledged that none of the lisbs wers propared
for the purpose of establishing that there was a combined seadiority
Yist. Thera wore also older: liste posted at the campused showing
geparate units. However, thogse lists were ocreated prior to Eha
cemsolidation of the Galen and Warm Springs Hospital 3in 1983.

i0. Den Rogers served a8 assistant Dusinsss MADAgQeR far Loogal
400 f£rom April 1281 chrough May 1033, He nociced there wWaa aft
inerezsing concérn amongst the engineers at Galen and Warm Springs
regarding the layoff igscve. In May 1931, he commenced rosearching
Fha order in which enginesrs from the Two campuses would -be Jaid
off im cempliance with the collective bBargaining agreement. He
found that an investigation wea necessary in order for the tnion Lo
dacearmine whether each campug wag a Separats unit with a saparate
senlority reater or whether a combined seaiority axiated botwesn
campuses,. LL waé the Dnicn‘s incenticn te provide the results of

their isvestigative finding te the Department and ths pperating
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engineers at each campue due to the cantiznuving rumor that Galen
wonld be s cloged .

11, During the review, Reogerd found thac both Warm Springs
asnd Galenr had almest identical laboy agrsements: and thact the
englneers performed bagically the -zame Lype of work. However; he
discoverad major differences wnich would precluce £he concept that
the campuses shared seniority. These differesnces ineluded:

The Warm Springs encingers wers denled the oprtiem of

parcicipating in the Central Pengion Fund of Che Intérnational

Union of Operating EBagineers doving the 1385% contract

negotiations, while partiecipation was granted to the Galen

BNginEers.

The Warm Sprivgs engineers were not allowed to bid on the

pewer plant pogition at the Galen campus When it bocame
waACAartt .

2. On January 16, 1592, Rogars notified the! Department by
lettar af the Unicn's position that bthe engineers at Galen and Warm
Springs maintain separate senlozity. Rogers also provided the
Galen and Warm Spriogs englmesva a copy of the letter. Thereafter,
Rogers: did noc receive a repponse from the Departsent or tha
enpinesrs fyom the campuses concerning the Union’a findinga.

13, Under direckiva of the legislature, the State anncuncod
the cleging wf the Galen campus in the garly spring of 1993, A8 &
resulit, several operating engineers-at Montana State Hospital were
to Be laid off in June 1993, ThHe layoffa were to oocur according
ke esployment seniprity undar che cerms of the existino collecbive
bargaining agressent ratlfied between Local 400 and the Srate an
Cecomber 20, 1881, (Exhibit 21}

14, ‘Following the hospital merger in 1583, tha Department had
taken the positicn that Galen apd Warm Springs oRglineers Were 2

combined unit. Upoz the announcement that Galen would ba cleged;

o —

e e ———
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the Department initislly continved in supporec of their-posirvion
that one seniariry list exiated and the leaat senior engineers from
the combined list would be laid off. Teing a combined senicrity
1latk, the atate determined that three engineers frcm Walm Springs
and two engineers from Salen, including Gress; would Le retained.
The remainder of the snginesars, {ncleding Duhl, were te ba lald
off. On Azcil 7, 1333, Caomplalinant Bihl recelved necica thar he
was baing latd off effeccive June 30, 1933.

15 On April 29, 1933, two engineers at Warm Springs, who
received layoff notices, filed grievancos pursuant to Articlie B of
the collecoive bargainisig agresmenk. hrticlae 8 Ccontaing a
grievance procedure culminating in final and binding arbitration.
(Exhibit 21, page 5. They alleged that there weare separats
genlority liats for each campus and the sangineers from Galen were
prohibited from garrying their-seniority from Galen o Warm Springs
pursdant to Article 7, Seetion 6, of the eccllectiye bargaining
agreement -which acaces; in parc:

*Maintenance engineers going from one bargaining unit to

another  bargaining unit <f the union shall mot carr

their senierTity with thom®.

16 Inibially, the Deparktment dented the grievance from the
Warm. Springs englneers malntalining that only' one seonicraibty. list
exigeed and the cpearators: from botn campuses Sshardd a  commot
aentority. ‘Therefore, the decision . te lay off the Warm Springe
cperators with the least senicrity was appropriatae. At that time;
the Unimsn netified the Department that they would proceed to
arbitvation with the Warm Soringa  engineers' grievanoces Iif

necespary consistent with the position that the layoffs of the
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enoineers should ccour on the basis that Galen and Warm Springs
wiEre separate units,

17. In april and eazrly May 1533, the Union Teceived
correspondence f£rom an -atternsy representing the Warm Springs
operators scheduled for layoff concerning their grievance, He
contended that in the past the Unicn had consistencly caken a
position that the Warm Springs and Galen campuses were traated as
separate units. He polnted-out that each kad separace sanlority
ligks for purpoges of layefi, there was no interchange of perscnnal
within the two units, the Galen unitc had separate pension plansg,
and each tnit had zeparste supervisors and work schedales.

18,  Afrer receiving the correspondence from the Warm Springs
engineers’ attorney, the Union decided to further-inwvestigate the
seniority issum. They hired legal counsel with a background in
labor: relations for gquldance. In commeceien with che
invostigatian, the Unicn reviewed prior records, prior hiring and
layoff practices of both campuses, and interviewad the affscted
engineers, °‘The Union, through thelr business manager, alss ssught
Ageistance from a laboer madiator bto analyze thHe informacion that
had beesn gathezed during the dinvestigation. The Unlon prepared a
breakdawn of the investigative: Eindings which showed the warisous
faclara partaining te the guestion of whether soparate unita <1 one
unit exigktad, |Exhiibic 16} Tha mediator helped separate che
relative investigative findings regarding the questicon of whebher
sr not the engineers shared seniority between campuses under the

cerms of the bargeinming agreement. 'He advised the representatives

that they would have co fully ceonsider all of the fagtors in
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arriving at a determinaticon but &id not offar an opinion. Items

the Unian presented to the medlator are &5 Ifcllows (Exhibit 16]:

Suppart Separaie Unit Faciors Ussdecided Frorars 20000594 Coenhleed Uniz Faciers - 20501030
+
Peaon Licensisig Jah Badding Conlracl
lL.nse Seniccily Semioriny =8 | ey Lenpinges
(ART T 5ELC 6] Reeenl Iob Posiing AT T AL T I
Difficult Supervision Foverall ahsence
Do 1082 Lexiir ditferermianng fenpuaps
MeKitiick posivan YiRecogmition Langaage
Lk of employes Inerchenpe Eame Management Labor
Mo Eiory of bumping Relmions Persannz]
Lxfferent ‘Wark Schedule SlenlLaziny Tnskidls & dupies
L1997 Bick Ty Memo
¥ Seninrisy Lists
189, ‘In May 31983, thé Unicn learned from one of its members

wher had been employed as an operator at the Warm Spring campus
aince 1976 that he knew of three posicions that had becama
available Tollowing the hospital mergey in 19683 (Exhibit F]. Tha
vacant positions hed been posted at the Galen campus and laker
filled by Galen engineers. 'Since tha cpenings were not posted at
Warm Springa, Warm Springs engineers ware not provided an
spportunity te bid on the jobs,. When the individual confrconted the
nmapital abowt not being sble ke apply for the position, he was
told that he did soe have the gualifications anyway.

20, The Unlop advised the Department Ekhat based on Ethe

investigative findings, i1t was Ehe continued Union's position. that
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geparate units of cperators existed at each campus undey the terms
and copnditions of che lhargalining agresment. Therefore, 1if the
Department were to lay off the: Warm Springg operating ergineers,
the Union would proceed to arbitrabion cn: behalf pf the Harm

Springs angineers bescause they Hellewve chat such action would be in

r

I3L

violacion of Artiele VIT, Section & of the agrsament. Under

ey

i

inkerpretaticn; the Union also dinformed the Depsriment that
would not proceed tooarbitration on behslf of rhe Galen engineors
since they were not entitled teo bumping rights.

21, Upon such notice from the Dnion, the Department sald they
would defer to the Usion's lnteyprevacion of the copbtrace, and that
tha Deapartment had #io interest in favoring one unlit of enginesrs
over the othsr wait. On or abeout June 11; 1933 the Department
igrusd Gresa and Buhl layeff notices effactive June 30, 1883,
consistent wich the Union's position.

22, Gress and Buhl filed grievances on June 15, 1553,
alleging their terminacione constituted a wislaricn of the Terms
set farth in the collective bargaining agréement. Thoy were laid
off a8 scheduled eifective June 310, 1383,

23, Upon £iiing of the grievance by the Galen enginsers, the
Unicn decided ce extend their investisation. The Union Iearned
Fram interviews with the sngineers from both campuses bhat the
seniaricy issua- had been peciodically disgussred following the
Momtana State Hospiral reosrganization in 13830 wWhile ‘=ome
engineers believe they wera not entitled to tumping rights, other
engineers thought they were sntitled to bumping privileges. One
individual indicated that he had worked as an éenginesr at Warm

cpringe for more than 16 years. Each Eime-ir was rumored that one

—ID=
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of the campuses would close, he said the engingers 4t Warm Springd
and Salen always objected to being combined with the other campus.

74 . Bompkims o after che 1533 hosgpital meEger, TeEameECBISH
employed ak the Warm Springs and Galen campuses were faced with
nearly the same problem '‘of degiding whether there were sdparate
seniority lists or -3 combined senicyity 1ist for purpsses of
layoffn. To resplve the problam, the Teamsters toock A vobte in
orde= to eatablish seniority of the craft workers for che purpose
af controlling the order of any future layoffa with s possible
closing of a campus.

25, At cne paoint in the hearing, Gary Wheeler (Lacal 400
businessa manager, 1984 to 1989) had indicated that he was under the
assumation that the Galen and Warm Springs units had a combined
seninricy list £ollowing the hospital merger in 1883, Wheeler was
not contacted by the Unicn Guring iks inwveatigaticn. Complainants
helieve Wheeler was not conkacted because of his peosition Ehat
there was & combined sepioricy liasc. However, when quéstioned
about worcing on the matter at the hearing, he gaid he agreed that
it would probably take a wvote of the Union members to change the
geniority clause exprassed in bhe cohtract,

sE. Tom Gooch was emplaved as Director. of Perscnnel .and
Administrator of the Centralized Eerwices Divipion with the
Department s Lakser Relaticnms Unit. He was involwved in negobiating
a geries of contracts between Local 400 epngineers and che
bapartmant following Lth= 1883 hospital merger. He became
tnersasingly coneerned in 1951 over the genlority issue becauvse he
beslieved it had never been raosclved.. ‘It was his opinion that the

engineer units at both campuses had bosn combined &after Lthe

i =
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hospital recrganizacicn in 1983, However, he could not recall a
vobs ever being taken by the engineers to cambine the unics In
erder to change senioricy.

27.. The Union found that che series of collective bargaining
agresmsTite in oXistende gince 1983 continued to refor to separaks
pnice under the senloricy clause at Article VII, Section &. In
additicn, addenduma to the series of concracts concerning pengicns
for engineers still refers to separate units. The Unden furthex
determined that the list could not be combiced without a vote of
the members in order to change the seniority provision.

ZB. On Augusk &, 19931, the Unicn notified the Department that
they had completed their investigation sné found that in additicn

to their previcua findings, they had learned that a wvote had never

been taken by the engineers employed 'at Galemn and Warm Springs to

cambine genioricy Detwesn cambuses. Az 3 result, Ehe Ualon
concluded that thers two units existed and that the grievanca of
tha Galen engineers lacked merit,
%8, The Union reached their investigation conclusions based
on: the following:
since the 1383 hogplital serger, all Ehe [master cOntIaCLS
in addicisn to the addendum to the eolleccive bargaining
agreement refer to sceparate wnita for the engipeers at Galen
and Warm Springsi no worte has ever bpen ktaken by the Union
members o cohsalldare the éalnn and Warm Springs unita; the
Galen englineers carry a separate pangion plan under LChe
gtipulated terms of the collective bargaining sgresmenty the
Srace maintains separate supervisors for the enginesrs for

pach locatien; each looation has Beperate and distinet work

=]
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campuees; enginears had a general underatanding that Lf thay

transferred between campusas; they could not carxy seniority
with them; and job oo=nings ab the Galsn ecampus were filled by

Galon engineers without the vacancies being posted at the Warm

Springs campus oY allowing Warm Springs enginwers an

conartunicy to bid for the positions.

10, On August 3, 1593, the Department responded by letber to
the Unicn suggesting that the issug proceed Bo arbitration.

31, ‘On Hugust 17, 1533, the Unlon, through thair attormey,
informed the Department thae che seniovicy issue had been fully
investignted and it was the Union"s pesition that the anits at
Galen and Warm Springs did not share seniority. Therafore, Lhe
Union would noc pfgcggd to arbitration concerning the matter, The
inten aleo informed the Jepartment that thay had Caken a previous
positicn to support the Union's. investigative findings concering
order of layoff between tHo campuses and that ir wWwasg oply cndey the
Unien!a auchority to varry the matter Lo arbityation.

32, Omo Awgusk A0, 19393, the. Department sant a Istber to the
Union dndicating that they were frustratod wWwith the procesa but
beliaved they acted in gocd faith conoerning the grisvancse
proceedinge under the collective bargaining agreement.

33.. The Coaplainants filed wnfair labor practico charges
agalnset both the Stare and the Union asF a result of che Juns= 30,
1993 layoffs of the Galen engineers rtather than the Warm Springs
ANginesrs.

34, Complainant Buhl was unemployed for one month follewing

the layoff from the Montana State Hospital, He worked for two




11
12
13

14

1sg
17
13
13

24

s
23
24
25
25

27

24

montha ag 510.00-por hour for the Anaconda School Digbrict ;. He was
phen out of work for cne wesk. Ee attended truck driver tralming
gchocl in #3illings, Montana for the next five weeks. He hags oeen
employed by the State pf Montana since he completed his truck
driver training,

35, Complainant Gress -Was out of worx -and received
unerployment insurTance benefica for aix menthes -follewlng his layorff
from the Montana Stata Hosplfal  He obtained empioymant with the
State of Mostvana -at the Boulder School Powerhouse on January 109
19494 . Sinece that time, he contimues bto commote from hia home in
Anaconda to. his job 65 miles: each way every day he words atc
Boulday.

All proposed findings, econeluslons, and supporting argumentce
of the parties havae been considered: To the  extont that Lhe
proposed findings and conclusions submibted by Che Darties, anc e
argumenta made by them, are in accordance with the findings,
canclugions, and views ptated herein, they have b=en sccepted, and
to the extent they are lIncongaistent therewith, thay have boen
redected. Certain proposed findings and conclusiona may have been
pmitced a8 not rTelevant or as pok necessary to A PropETrRy
termination of th= macerial lssues presented. To the extont that
the testimony of varicus witnesees is not in accordance with che
findings herein, It is not credited,

IV, COMCLUSIGHNS OF LAW

i The Board of Perdonnel Appeals has jurisdiction over bhas

unfair labor practice charge by a. labor organization -against a

publlic emmlaoyer, Secticn 39-31-305, MCA.

ll.l!r
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i The Complainankts filed uwnfair labor practice chargas
against the State alleging the Department viclated Section 109-311-
40111) in that it giscriminated against the Complainanca by
acguiescing to the Uniosn’s position on senioricy righte and
lavoifs. Furthermore, the Complainants alleged. the Department
failed to baroain in good faith, a violation of -Sectien 29-31-
40505}, MCh. -Additiomally, the: Complainants. filed unfalr labear
practice charges against their exclusive bargaining representatlve
allaging a breach of duty &f falr represencaticon.

Secticn 39-31-401. Unfalr laber practices of public employex.

1t i= an unfaly labor practice for a public employer to:

(1) interfere with, restrain, of coerce employees ain bhe

gxercise ‘af the rights nuaran-nuﬂ itt 39-31=201;
{8} vefuse to bargain collectively in good faith with an

exdlusive repragentative,

The United States Suprems Court in the leading casge 1in ths
arvea of employer liability for unfair labor practices is ¥aca va.,
Sipag [15&7) 3B U.83. 171. Iin ¥aca., supra, the Supreme. Court
raisgd a- shield to protect an employer in unfair labor prastleos
enses From 11abilicy by requiring that the eomploves prevall in

their unfair labor practice charges against the Union first, To

prevail, the smployes must prove that the Union failed teo fairly

reprasent their lprersst. 2An employer‘s lighility i contingent om
a Finding that the Unjon breached their dutv. Omce success against

the Onion has been nstablished, the employer's liability is based

upen-a finding of conspiracy to have wilfully acted in a concerted

manner to further the Unieon's plan, Aintentignal discriminacion
againgt Ehe employess or finding cthat the employer breached &he

colleckive bargaining agresment in baking action against che
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employes, ¥aca, suprs; Hupohyew wg, Mogre (13543) 375 U5, 3237
Shesla v, Lonisville and N.6 R. Compamy [1344) 323 T.5. 132,

In Bouan we, United States Fostal Service (1233) 3535 U.5, 213,
rhe Court ruled that once a Unipn's liablliey wasg esgtakbklished, the
emploversa liabilicy is :contingsnt on finding thac the -employer
acted Iin eallcus and reckless disregerd for the smployer's righto
=1 that the contract its=1f was breached.

Theraefora, in complianee with the abova, the first issue to be
derided is whether er not the Union breached their duky of falr
representation.

3, Campleinance' wunfair labor practice charges againaﬁ the
‘nion alleged that it breached its duty of fair representation =D
the Complaimant im wviclatlesa of ‘Becticn 35-31-402.

39-31-402. Unfair labor practices of labor organization. I
ig an unfairz laber practice for a labor organization oxr it
agents to:

(2} ‘refuse to bargain collectively in good faith with a public
employer 1f it has been designated &8s the oxclusive
representatcive of employess;

T
1=

The unfair labor practice charge againet the Union in this
cage la essentially & chargs of breach of the IFailen's duty of fair
repregentation, A union violates the dety of falr repregencation
when its “conduct towasrd a member is arbltravy, discriminatory, or
in bad faith." TVTacs v§. Sipesa, IBGE U.5, 171, L2% (1367} A uniabn
hag wide dlscretion in detsrmining whether &4 grolievanca has merit,
The .S, Sanreme Court ruled, "although we acCept the proposition
that = union may noz arbitrarily lgnore a meritoricun grisVance o
process it din a perfunccory fashiom, we Eo nat agree that the
individual employes hasg an absolute right to have his grievance

Eakan To srbitrstion.® Id.
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The inquiry in a- fair represehtation case 15 whether tha
tnion‘s acts or omissicns show "hostile discrimination® ‘bBased on
Tirrelevant and invidious! considerations. Ford Motor Company +.
Huffmanm, 345 U.5. 330, 33E (1953) A pssson charglng breach of duby
must “Yadduece sebstantial evidence of discriminmation that is
iatepcional, gavere, and unrelated to legitimate Unien objsctivag, !
Mokar Coach Employveses v. Lockrlidge, 403 5. 274, 301 (1571} Put
amother way, the burdenm of proving breach of the duty "involves
more than demonstrating mere oerrors in judgement.® Hines . Anchor
Motor Frelghk, 424 D.5. E&Ry, ET71 [1976].

In a ;8. Suprase Court decision daaling with integration of
geniority 1iara . the court derermined that the Union mist act in
good faith and base its decisiocn upon relevant consideratiens and
not upon capricious or arbitrary fagtors,  Humpbzey v. Moozs, 3174
¥v.5. 335, 11 L.Bd.24-372, 84 S, Cr. 363 (1863,

Essential to the sepiority lssue 1la what the 15351 collective
bargalining agreemsnt calls for under Articla 7, Section & (Exhibit
21) wWhich sbates:

Maintenance Enginesrs gaing fram one bargaining unic o

ancther bargaining unit of tha undon shall not carry their

genicricy with them.

Such. contractuwal language is gspegific in esach of rthe
collacrive bargaining agreements megoriates Hince L1333 in chat ic
refavg Lo two separate bargaining unikts of engineers wWithin the
Unicn. ¥hile the contrect allows for ssgarate units wibthino the
Union, Ekhe guestipa’ critical for the Union to deeice in. their
invedtigatiocn was whether the two groups of angineers at Galen and

Warm Springs had functicned as peparate units or one unit arter the

merger of the hospitals In 1883y As the exclusive ropresentative

==
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for the Complainants, it was also incumbent upon the Onion to caryy
out lte investigacion in a reasonable manner chat would not vioclatce
ite duty of failr representation towards the Complainants.

The recordé shows that the Union did process tho Complainants’
grievancesn: thoreuahly by using & number of considavabions during
ita ilnveatligarvricn that are yelative to the accepred atandards used
to: determine seniority issues. Throughout the eXtensive
lnvestigative pericd, the Union continued to weigh factors which
revealed that histcrically the Galen and Warm Springs engineers had
primazily been treated af Lwo geparate and distinet units.  The
geries of collecktlve Bargaining agresments slways refarred oo
peErgrate angineer bargasining units of the Unilcn which specifically
statea that the enginesra whoe tranaflerred from ons bargaining unit
to tha other bargsining unit cannct Carry seniority rights. with
them, The fact that one campus: of onginesrs carried a separabo
oenigion plan, as stipulated in the addendum to the callaspliye
pargaining agreesent, ls sertalnly 3 strong ingdicatilon that the
unite were treated separately, The Galan and Warm Springs
engineers -did not -share commen work: schedules or share commarn
pupervigion apnd there was no interchange of engineers bectween
campuses.  Furchermore; when angineer job vacancies occurred az
Zalen, the positions were filled exclusively from within the Galea
unit without engineers from Wazm  Eprings belng provided an
ocpportunity to bid for the spening. EBich key factors adre not
indicative of a cambined upik. It is also worthy to nebe That when
the Teanaterd at the Montana State Hospital faced a similar
genlazlty isgue, they toock a wvotoe of itz mambard in order to

combine the seniority and determine the eorder of layoffs befwesn

=18~
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CANGUSESE . Ko such vote was aver keken by che Galen and Warm
Springs engineers 1n ordsas 'to satabllsh a compined seniority. The
above fagtors considersd. 1w che Unlonfs: inwvestigaticn arve
slgnificantly relevant in establlshing' the seninrity'iasuee becween
CREMPLS

The evidence fTurther reveals that the Union did ngt
arbhitrarily -ighore the complaimants! grievances or Drocass the
grievances in & perfunciory or dibBctimipitery fashien. It was kbhe
Unicn’s sole objective to resolve the lasue of eenlority becween
the Galen anpd Warm Eprings engineers when it cCommenced 1ILCE
investigation in 18%1. With the announcement that Galen would ba
aloaad and the gricvances filed by the GRlern and Warm Eprings

engineers, the Unicn elected rce-procesd wich extrya care because of

b}

tha sensitivity and complexity of the issus and tho Upicn®
differences of epinion with che Deparcment., As & result, the Umaon
recponad it= Investigation on Ewo occasicons, i1a May and June 1393,
in wrder ro obtain as much information as they could g arrive at
a reasolution to what bEhay considered to be a moat difficultc ifssus.
The tnion used extensive ryesgources to find a resolution. They
interviewed the enginears Irom each campus; they gathered and
reviowed past records available concerning conbract negatlatlions
botwsen Lhe Department and the Unionj khey arvained an atbcrney for
legal guidance;. thny recueated asgigtance from an experienced labor
mediator; they held meetings with Pepartment officialas; and they
applied provipions with the results of the information they
gakhered with the collective bargaining agreement.

The' Complainants further argue that the ¢nly primary findings

ngsd by the Union in decermining thers were two separate units were

-19-
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the tepics included in' the: threa column diagram that had been
disgcuased with the mediator [Exhibkitc 1), They <contand that such
topice are nob releovant because any matters Involvine senicrity
fall under cthe sxclusive control of the DeparEmenk mansg=msent
pursuant te Artigle 1, Hapsgement Rights of the work sgresment
which is identical with Section 39-33-303, (1}, {2}, & |5), MCA,
15-31-3103. Managezsenk rights of public employers. Bublid
employes=s. and theilr repressntatives shall recognizs ths
prerogacives of public emplovers to cperate and mansge their
affairs in such areas as, but not limitad tos
(1) direct employeas;
(2 hirm, promota, tTANGIoT, aAREigH, and T Cetaln
employess;
() determine the mathodo; means; Job classificarions,
and personnel by which governsent operabions ars bo De
confucEed:
This HBearing 0fficer dossg hot f£ind the Complainant's argument
Ea bBe convincing. The recerd lacks conclusive evidence £o make A
finding that the Union and Deépartment nesoriated and ratified thne
tarms of the work coantracts in wvielatieon of any statutory
provisionsg which regulate collective bargaining for  public
employees of the Etate of Montana including Section 39-31-303, MCA,
It 1a.a standard rule of contract interprotation in accordapees with
Section ZE-31-202, MCh, that «ffect ba given Lo every clause of the
coRtract,
Eection 28-3-Z202. Effect to be given to every part of
contrack. The whkole of a confract is to be taken Eogether ao
asz ko -give effect bto every parc if reagonably practicable,
each: clauvge nelping to interpret the other,
Article 7, Bectkion & of ths collectivae bargaining agrsoment
clearly defines the guidelines ap ta how seniozity will be Ereabsd

betwaen Cwo barcaining units of the Unicn. That section of the

contrack cannot be lgnored pursuant to-Section 28-3-20627 Effect
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muat be given to that provision in ceonformanco with the abova law,
It can only be concluded Chat the parkies: to Ehe gcontract
incorporated such & provision for the specific: purpose  of
escablishine the senlority rights of the enginesra 1f they
Lransfarrad from cne bergainimg unit to ancther. It i found chac
Artiecle 7, Bectlcn 6 dosg control the manner in which engineers
transfer from oné bDargsining unlt to ancther bargaining Unit unaser
the terms of the collective bargaining agreement.

It- ig held that the Union conducted their investigation in'a
reagoned and wndiscriminatory manner. A consideration of the above
loads to the conclusion Ekat Ehe nion acted in good falth during
fkg ipvestigaclon and based lta decision upon considsrations thst
ware not arblitrary or capriclouns:.

4. Tt is conciuvded that the Union did not wiclate Section
35=-31-402,; MCE,

5. To orevail in thels unfaf= labeor gpractlcoe charges againstc
ke Deparement, the Complainants had the indtial burden of proving
that the Unficn failed to fairly reprasent their interest, The
Complainante: failed to sustain their burden. Therefore, the
avidance does net pupport a fipding that the Departmenrt vioclated
Section 39-331-401 (1) and (5], MCA,

. The Complainancse are not entitled to-reliel pursuant ko
Septien 30-321-403, MCA,

V. HRECOMMENDED ORDER

1t dis hereby ordered Ehat the unfalr Iabor practice charges

filed by the Complainants against the' Union and Department b=

dfnmiased.,
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DAETED thia ay of Octebar, 1%946.

BOARD OF PERSCONNEL APPEALS

iy Wit T 4oy

Michael T. Furlong U

nearing Officer

MOTICE ; Pursuant to ARM 24.38_215, the absve RECOMMENDED CRDER
ghall become: the Finel Ordey of thia Beard unless diEitten
exceptions are postmarked mo.- later chan ; :
This time period Includes the 20 days provided: for ‘in  ARM
24,268,215, and the sdditional 3 days mandated bBy Rule &las],
MR Civ, P, as serviga of thig Order is by mail.

notice of dppeal shall coneist of a written appeal of the decisicn
of the hearivg officer which sets forth the specific errors of the
hearing officer and tha issues to ba railsed on appeal. Nebioe of
appeal mugt be mailed to:

Board of Persgnnol Appeals
Deparctment of Lahor and Todusksy
2.0, Box 6518

Helena, MT LOcDq




